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ENGROSSED SENATE BI LL 5810

AS AMENDED BY THE HOUSE
Passed Legislature - 2009 Regul ar Session
State of WAshi ngton 61lst Legislature 2009 Regul ar Session

By Senators Kauffman, Berkey, Shin, Franklin, Keiser, Tom and Kohl -
Vel | es; by request of Governor Gegoire

Read first time 02/03/09. Referred to Commttee on Financial
I nstitutions, Housing & I nsurance.

AN ACT Relating to foreclosures on deeds of trust; anending RCW
61. 24. 005, 61.24.010, 61.24.040, and 61. 24. 060; reenacting and anmendi ng
RCW 61. 24. 030; addi ng new sections to chapter 61.24 RCW adding a new
section to chapter 59.12 RCW creating a new section; and providing an
expiration date.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCWG61.24.005 and 1998 ¢ 295 s 1 are each anended to read
as follows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Grantor" neans a person, or its successors, who executes a
deed of trust to encunber the person's interest in property as security
for the performance of all or part of the borrower's obligations.

(2) "Beneficiary" neans the holder of the instrunent or docunent
evidencing the obligations secured by the deed of trust, excluding
persons hol ding the sane as security for a different obligation.

(3) "Affiliate of beneficiary" neans any entity which controls, is
controlled by, or is under common control wth a beneficiary.

p. 1 ESB 5810. SL
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(4) "Trustee" nmeans the person designated as the trustee in the
deed of trust or appointed under RCW 61. 24. 010(2) .

(5 "Borrower"™ neans a person or a general partner in a
partnership, including a joint venture, that is liable for all or part
of the obligations secured by the deed of trust under the instrunent or
ot her docunent that is the principal evidence of such obligations, or
the person's successors if they are |liable for those obligations under
a witten agreenent with the beneficiary.

(6) "Quarantor" neans any person and its successors who is not a
borrower and who guarantees any of the obligations secured by a deed of
trust in any witten agreenent other than the deed of trust.

(7) "Commercial |oan" neans a loan that is not nade primarily for
personal, famly, or househol d purposes.

(8) "Trustee's sale" neans a nonjudicial sale under a deed of trust
undertaken pursuant to this chapter.

(9) "Fair value" nmeans the value of the property encunbered by a
deed of trust that is sold pursuant to a trustee's sale. This value
shall be determ ned by the court or other appropriate adjudicator by
reference to the nost probable price, as of the date of the trustee's
sal e, which would be paid in cash or other innmediately avail abl e funds,
after deduction of prior liens and encunbrances with interest to the
date of the trustee's sale, for which the property would sell on such
date after reasonabl e exposure in the market under conditions requisite
to a fair sale, with the buyer and seller each acting prudently,
know edgeably, and for self-interest, and assumng that neither is
under duress.

(10) "Record" and "recorded"” includes the appropriate registration
proceedi ngs, in the instance of registered | and.

(11) "Person" nmeans any natural person, or |legal or governnenta
entity.

(12) "Omer-occupied" nmeans property that 1is the principal
resi dence of the borrower.

(13) "Residential real property" neans property consisting solely
of a single-famly residence, a_residential condomnium unit, or_a
residential cooperative unit.

(14) "Tenant-occupi ed property" neans property consisting solely of

residential real property that is the principal residence of a tenant

ESB 5810. SL p. 2
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subject to chapter 59.18 RCW or other building with four or fewer
residential units that is the principal residence of a tenant subject
to chapter 59.18 RCW

NEW SECTION. Sec. 2. A new section is added to chapter 61.24 RCW
to read as foll ows:

(1)(a) Atrustee, beneficiary, or authorized agent may not issue a
notice of default under RCW 61.24.030(8) wuntil thirty days after
initial contact with the borrower is made as required under (b) of this
subsection or thirty days after satisfying the due diligence
requi renents as described in subsection (5) of this section.

(b) A beneficiary or authorized agent shall contact the borrower by
letter and by tel ephone in order to assess the borrower's financial
ability to pay the debt secured by the deed of trust and explore
options for the borrower to avoid foreclosure. The letter required
under this subsection nust be mailed in accordance with subsection
(5)(a) of this section and nust include the information described in
subsection (5)(a) and (e)(i) through (iv) of this section.

(c) During the initial contact, the beneficiary or authorized agent
shall advise the borrower that he or she has the right to request a
subsequent neeting and, if requested, the beneficiary or authorized
agent shall schedule the nmeeting to occur within fourteen days of the
request. The assessnent of the borrower's financial ability to repay
the debt and a discussion of options may occur during the initia
contact or at a subsequent neeting schedul ed for that purpose. At the
initial contact, the borrower nust be provided the toll-free tel ephone
nunber made avail abl e by the departnent to find a departnent-certified
housi ng counsel ing agency and the toll-free nunbers for the departnent
of financial institutions and the statewide civil legal aid hotline for
possi bl e assi stance and referral s.

(d) Any neeting under this section may occur tel ephonically.

(2) A notice of default issued under RCW 61. 24.030(8) nust i nclude
a declaration, as provided in subsection (9) of this section, fromthe
beneficiary or authorized agent that it has contacted the borrower as
provided in subsection (1)(b) of this section, it has tried with due
diligence to contact the borrower under subsection (5) of this section,
or the borrower has surrendered the property to the trustee,
beneficiary, or authorized agent. Unless the trustee has violated his

p. 3 ESB 5810. SL
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or her duty under RCW61.24.010(4), the trustee is entitled to rely on
the declaration as evidence that the requirenents of this section have
been satisfied, and the trustee is not liable for the beneficiary's or
its authorized agent's failure to conply with the requirenents of this
section.

(3) Abeneficiary's or authorized agent's | oss mtigation personnel
may participate by tel ephone during any contact required under this
section.

(4) Wthin fourteen days after the initial contact under subsection
(1) of this section, if a borrower has designated a departnent-
certified housing counseling agency, attorney, or other advisor to
di scuss with the beneficiary or authorized agent, on the borrower's
behal f, options for the borrower to avoid foreclosure, the borrower
shall inform the beneficiary or authorized agent and provide the
contact information. The beneficiary or authorized agent shall contact
the designated representative for the borrower for the discussion
within fourteen days after the representative is designated by the
borrower. Any deed of trust nodification or workout plan offered at
the neeting with the borrower's designated representative by the
beneficiary or authorized agent is subject to approval by the borrower.

(5 A notice of default may be issued under RCW61.24.030(8) if a
beneficiary or authorized agent has not contacted a borrower as
requi red under subsection (1)(b) of this section and the failure to
contact the borrower occurred despite the due diligence of the
beneficiary or authorized agent. Due diligence requires the foll ow ng:

(a) A beneficiary or authorized agent shall first attenpt to
contact a borrower by sending a first-class letter to the address in
the beneficiary's records for sending account statenents to the
borrower and to the address of the property encunbered by the deed of
trust. The letter nust include the toll-free tel ephone nunber made
avai lable by the departnent to find a departnment-certified housing
counsel i ng agency, and the follow ng i nformati on:

"You may contact the Department of Financial Institutions, the
Washi ngton State Bar Association, or the statewde civil legal aid
hotline for possible assistance or referrals.”

(b)(i) After the letter has been sent, the beneficiary or
aut hori zed agent shall attenpt to contact the borrower by tel ephone at

ESB 5810. SL p. 4
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| east three tines at different hours and on different days. Tel ephone
calls must be made to the primary and secondary tel ephone nunbers on
file wwth the beneficiary or authorized agent.

(ii) A beneficiary or authorized agent may attenpt to contact a
borrower using an autonated systemto dial borrowers if the tel ephone
call, when answered, is connected to a live representative of the
beneficiary or authorized agent.

(ti1) A beneficiary or authorized agent satisfies the tel ephone
contact requirenents of this subsection (5)(b) if the beneficiary or
aut horized agent determnes, after attenpting contact under this
subsection (5)(b), that the borrower's prinmary telephone nunber and
secondary tel ephone nunber or nunbers on file, if any, have been
di sconnected or are not good contact nunbers for the borrower.

(c) I'f the borrower does not respond within fourteen days after the
tel ephone call requirenents of (b) of this subsection have been
satisfied, the beneficiary or authorized agent shall send a certified
letter, with return recei pt requested, to the borrower at the address
in the beneficiary's records for sending account statenents to the
borrower and to the address of the property encunbered by the deed of
trust. The letter nust include the information described in (e)(i)
through (iv) of this subsection.

(d) The beneficiary or authorized agent shall provide a neans for
the borrower to contact the beneficiary or authorized agent in atinely
manner, including a toll-free telephone nunber or charge-free
equivalent that wll provide access to a live representative during
busi ness hours.

(e) The beneficiary or authorized agent shall post a link on the
home page of the beneficiary's or authorized agent's internet web site,
if any, to the follow ng informtion:

(i) Options that may be available to borrowers who are unable to
afford their nortgage paynents and who wish to avoid forecl osure, and
instructions to borrowers advising them on steps to take to explore
t hose opti ons;

(i1i) Alist of financial docunents borrowers should collect and be
prepared to present to the beneficiary or authorized agent when
di scussing options for avoi ding forecl osure;

(iii) Atoll-free tel ephone nunber or charge-free equivalent for

p. 5 ESB 5810. SL
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borrowers who wish to discuss options for avoiding foreclosure with
their beneficiary or authorized agent; and

(iv) The toll-free tel ephone nunber or charge-free equival ent nmade
avai lable by the departnment to find a departnment-certified housing
counsel i ng agency.

(6) Subsections (1) and (5) of this section do not apply if any of
the foll ow ng occurs:

(a) The borrower has surrendered the property as evidenced by
either aletter confirmng the surrender or delivery of the keys to the
property to the trustee, beneficiary, or authorized agent; or

(b) The borrower has filed for bankruptcy, and the bankruptcy stay
remains in place, or the borrower has filed for bankruptcy and the
bankruptcy court has granted relief fromthe bankruptcy stay all ow ng
enforcenment of the deed of trust.

(7)(a) This section applies only to deeds of trust nade from
January 1, 2003, to Decenber 31, 2007, inclusive, that are recorded
agai nst owner-occupied residential real property. This section does
not apply to deeds of trust: (i) Securing a comercial loan; (ii)
securing obligations of a grantor who is not the borrower or a
guarantor; or (iii) securing a purchaser's obligations under a seller-
financed sal e.

(b) This section does not apply to association beneficiaries
subj ect to chapter 64. 32, 64.34, or 64.38 RCW

(8) As used in this section:

(a) "Departnent" neans the United States departnent of housing and
ur ban devel opnent.

(b) "Seller-financed sale" neans a residential real property
transaction where the seller finances all or part of the purchase
price, and that financed anount is secured by a deed of trust agai nst
the subject residential real property.

(9) The formof declaration to be provided by the beneficiary or
aut hori zed agent as required under subsection (2) of this section nust
be in substantially the follow ng form

" FORECLOSURE LOSS M Tl GATI ON FORM
Pl ease sel ect applicable option(s) bel ow.

The undersi gned beneficiary or authorized agent for the beneficiary
hereby represents and decl ares under the penalty of perjury that [check

ESB 5810. SL p. 6
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the applicable box and fill in any blanks so that the trustee can
insert, on the beneficiary's behalf, the applicable declaration in the
noti ce of default required under chapter 61.24 RCW

(1) [ ] The beneficiary or beneficiary's authorized agent has
contacted the borrower under, and has conplied wth, section 2 of this
act (contact provision to "assess the borrower's financial ability to
pay the debt secured by the deed of trust and explore options for the
borrower to avoid forecl osure").

(2) [ ] The beneficiary or beneficiary's authorized agent has
exerci sed due diligence to contact the borrower as required in section
2(5) of this act and, after waiting fourteen days after the
requirenments in section 2 of this act were satisfied, the beneficiary
or the beneficiary's authorized agent sent to the borrower(s), by
certified mail, return receipt requested, the letter required under
section 2 of this act.

(3) [ ] The borrower has surrendered the secured property as
evi denced by either a letter confirmng the surrender or by delivery of
the keys to the secured property to the beneficiary, the beneficiary's
aut hori zed agent or to the trustee.

(4 [ ] Under section 2 of this act, the beneficiary or the
beneficiary's authorized agent has verified information that, on or
before the date of this declaration, the borrower(s) has filed for
bankruptcy, and the bankruptcy stay remains in place, or the borrower
has filed for bankruptcy and the bankruptcy court has granted relief
from the bankruptcy stay allowing the enforcenent of the deed of
trust.”

NEW SECTION. Sec. 3. A new section is added to chapter 61.24 RCW
to read as foll ows:

If the trustee elects to foreclose the interest of any occupant of
t enant - occupi ed property, upon posting a notice of trustee's sal e under
RCW 61. 24. 040, the trustee or its authorized agent shall post in the
manner required under RCW61.24.040(1)(e) and shall mail at the sane
time in an envel ope addressed to the "Resident of property subject to
forecl osure sale"” the follow ng notice:

"The foreclosure process has begun on this property, which my
af fect your right to continue tolive inthis property. N nety days or
nmore after the date of this notice, this property my be sold at

p. 7 ESB 5810. SL
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foreclosure. |[If you are renting this property, the new property owner
may either give you a newrental agreenent or provide you with a sixty-
day notice to vacate the property. You may wi sh to contact a | awer or
your | ocal |egal aid or housing counseling agency to discuss any rights
that you may have."

NEW SECTION. Sec. 4. A new section is added to chapter 61.24 RCW
to read as foll ows:

(1) A tenant or subtenant in possession of a residential real
property at the tine the property is sold in foreclosure nust be given
si xty days' written notice to vacate before the tenant or subtenant may
be renmoved from the property as prescribed in chapter 59.12 RCW
Not wi t hst andi ng the notice requirenment in this subsection, a tenant may
be evicted for waste or nuisance in an unlawful detainer action under
chapter 59.12 RCW

(2) This section does not prohibit the new owner of a property
purchased pursuant to a trustee's sale from negotiating a new purchase
or rental agreenent with a tenant or subtenant.

(3) This section does not apply if the borrower or grantor renains
on the property as a tenant, subtenant, or occupant.

NEW SECTION. Sec. 5. Sections 3 and 4 of this act apply only to
the foreclosure of tenant-occupied property.

NEW SECTION. Sec. 6. A new section is added to chapter 61.24 RCW
to read as foll ows:

(1) The failure of the borrower or grantor to bring a civil action
to enjoin a foreclosure sale under this chapter may not be deened a
wai ver of a claimfor danages asserting:

(a) Common | aw fraud or m srepresentation;

(b) Aviolation of Title 19 RCW or

(c) Failure of the trustee to materially conply with the provisions
of this chapter.

(2) The nonwaived clainms |isted under subsection (1) of this
section are subject to the followng limtations:

(a) The cl ai m nust be asserted or brought within two years fromthe
date of the foreclosure sale or within the applicable statute of
[imtations for such claim whichever expires earlier;

ESB 5810. SL p. 8



© 00 N O Ul WDN P

N NN NRRRRRRRRPR PR
W N R O O oo ~NOO O D WOWDN - O

24
25
26
27
28
29
30
31
32
33
34
35
36
37

(b) The claim may not seek any renedy at law or in equity other
t han nonetary damages;

(c) The claimmy not affect in any way the validity or finality of
the foreclosure sale or a subsequent transfer of the property;

(d) A borrower or grantor who files such a claimis prohibited from
recording a |lis pendens or any other docunent purporting to create a
simlar effect, related to the real property forecl osed upon;

(e) The claimnmay not operate in any way to encunber or cloud the
title to the property that was subject to the foreclosure sale, except
to the extent that a judgnment on the claimin favor of the borrower or
grantor may, consistent with RCW 4.56.190, becone a judgnent lien on
real property then owned by the judgnment debtor; and

(f) The relief that may be granted for judgnent upon the claimis
limted to actual damages. However, if the borrower or grantor brings
in the same civil action a claimfor violation of chapter 19.86 RCW
arising out of the sanme alleged facts, relief under chapter 19.86 RCW
is limted to actual danamges, treble damages as provided for in RCW
19.86.090, and the costs of suit, including a reasonable attorney's
fee.

(4) This section applies only to foreclosures of owner-occupied
residential real property.

(5) This section does not apply to the foreclosure of a deed of
trust used to secure a commercial | oan

Sec. 7. RCWG61.24.010 and 2008 ¢ 153 s 1 are each anended to read
as follows:

(1) The trustee of a deed of trust under this chapter shall be:

(a) Any donestic corporation incorporated under Title 23B, 30, 31,
32, or 33 RCWof which at |east one officer is a Washington resident;
or

(b) Any title insurance conpany authorized to insure title to real
property under the laws of this state, or ((Hs—agents)) any title
i nsurance agent |icensed under chapter 48.17 RCW or

(c) Any attorney who is an active nenber of the WAshington state
bar association at the tine the attorney is naned trustee; or

(d) Any professional corporation incorporated under chapter 18.100
RCW any professional limted liability conpany fornmed under chapter
25.15 RCW any general partnership, including limted liability

p. 9 ESB 5810. SL
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par t ner shi ps, formed under chapter 25.04 RCW all of  whose
shar ehol ders, nenbers, or partners, respectively, are either licensed
attorneys or entities, provided all of the owners of those entities are
i censed attorneys, or any donestic corporation wholly owned by any of
the entities under this subsection (1)(d); or

(e) Any agency or instrunentality of the United States governnent;
or

(f) Any national bank, savings bank, or savings and |oan
associ ation chartered under the |aws of the United States.

(2) The trustee may resign at its own election or be replaced by
the beneficiary. The trustee shall give pronpt witten notice of its
resignation to the beneficiary. The resignation of the trustee shal
becone effective upon the recording of the notice of resignation in
each county in which the deed of trust is recorded. If a trustee is
not appointed in the deed of trust, or upon the resignation,
incapacity, disability, absence, or death of the trustee, or the
el ection of the beneficiary to replace the trustee, the beneficiary
shall appoint a trustee or a successor trustee. Only upon recording
t he appoi ntment of a successor trustee in each county in which the deed
of trust is recorded, the successor trustee shall be vested wth al
powers of an original trustee.

(3) The trustee or successor trustee shall have no fiduciary duty
or fiduciary obligation to the grantor or other persons having an
interest in the property subject to the deed of trust.

(4) ((Fhe—trustee—or —suecessor —trustee —shal —aet —apartiabby
between —the —borrower-—grantor-—and—benefetary—)) The_ trustee_ or
successor _trustee has a_duty of good_ faith to_the_ borrower,
beneficiary, and grantor.

Sec. 8. RCWG61.24.030 and 2008 ¢ 153 s 2 and 2008 c 108 s 22 are
each reenacted and anmended to read as foll ows:

It shall be requisite to a trustee's sale:

(1) That the deed of trust contains a power of sale;

(2) That the deed of trust contains a statenent that the rea
property conveyed is not used principally for agricultural purposes;
provided, if the statenent is false on the date the deed of trust was
granted or anended to include that statenent, and fal se on the date of

ESB 5810. SL p. 10
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the trustee's sale, then the deed of trust nust be foreclosed
judicially. Real property is used for agricultural purposes if it is
used in an operation that produces crops, |livestock, or aquatic goods;

(3) That a default has occurred in the obligation secured or a
covenant of the grantor, which by the terns of the deed of trust makes
operative the power to sell;

(4) That no action conmenced by the beneficiary of the deed of
trust is now pending to seek satisfaction of an obligation secured by
the deed of trust in any court by reason of the grantor's default on
the obligation secured: PROVI DED, That (a) the seeking of the
appoi ntment of a receiver shall not constitute an action for purposes
of this chapter; and (b) if a receiver is appointed, the grantor shal
be entitled to any rents or profits derived fromproperty subject to a
homest ead as defined in RCW6.13.010. |If the deed of trust was granted
to secure a commercial |oan, this subsection shall not apply to actions
brought to enforce any other lien or security interest granted to
secure the obligation secured by the deed of trust being forecl osed,

(5 That the deed of trust has been recorded in each county in
whi ch the |l and or sone part thereof is situated,

(6) That prior to the date of the notice of trustee's sale and
continuing thereafter through the date of the trustee's sale, the
trustee nust maintain a street address in this state where persona
service of process nay be nmde, and the trustee nust nmaintain a
physi cal presence and have tel ephone service at such address; ((and))

(7)(a) That, for residential real property, before the notice of
trustee's sale is recorded, transmtted, or served, the trustee shal
have proof that the beneficiary is the owner of any prom ssory note or
other obligation secured by the deed of trust. A declaration by the
beneficiary nade under the penalty of perjury stating that the
beneficiary is_the_ actual holder of the prom ssory note_or_ other
obligation secured by the deed of trust shall be sufficient proof as
required under this subsection.

(b) Unless the trustee has_violated his_or_ her duty under_ RCW
61.24.010(4), the trustee is_entitled to rely on_ the beneficiary's
declaration as evidence of proof required under this subsection.

(c) This subsection (7) does not apply to association beneficiaries
subject to chapter 64.32, 64.34, or 64.38 RCW and

p. 11 ESB 5810. SL
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(8) That at least thirty days before notice of sale shall be
recorded, transmtted or served, witten notice of default shall be
transmtted by the beneficiary or trustee to the borrower and grantor
at their last known addresses by both first-class and either registered
or certified mail, return receipt requested, and the beneficiary or
trustee shall cause to be posted in a conspicuous place on the
prem ses, a copy of the notice, or personally served on the borrower
and grantor. This notice shall contain the follow ng information:

(a) A description of the property which is then subject to the deed
of trust;

(b) A statenent identifying each county in which the deed of trust
is recorded and the docunent nunber given to the deed of trust upon
recordi ng by each county auditor or recording officer;

(c) A statenent that the beneficiary has declared the borrower or
grantor to be in default, and a concise statenent of the default
al | eged;

(d) An item zed account of the anpbunt or anobunts in arrears if the
default alleged is failure to make paynents;

(e) An item zed account of all other specific charges, costs, or
fees that the borrower, grantor, or any guarantor is or nmay be obliged
to pay to reinstate the deed of trust before the recording of the
noti ce of sale;

(f) A_statenent showing_ the total of (d) and (e) of this
subsection, designated clearly and conspicuously as the anount
necessary to reinstate the note and deed of trust before the recording
of the notice of sale;

(g) A statenent that failure to cure the alleged default within
thirty days of the date of mailing of the notice, or if personally
served, within thirty days of the date of personal service thereof, may
|l ead to recordation, transmttal, and publication of a notice of sale,
and that the property described in (a) of this subsection may be sold
at public auction at a date no | ess than one hundred twenty days in the
future

(h) A statenent that the effect of the recordation, transmttal
and publication of a notice of sale will be to (i) increase the costs
and fees and (ii) publicize the default and advertise the grantor's
property for sale;

ESB 5810. SL p. 12
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(1) A_statenent_ that the effect of the sale of the grantor's
property by the trustee will be to deprive the grantor of all their
interest in the property described in (a) of this subsection;

(j) A statenent that the borrower, grantor, and any guarantor has
recourse to the courts pursuant to RCW61.24. 130 to contest the all eged
default on any proper ground; ((and))

(k) In the event the property secured by the deed of trust is
owner - occupi ed residential real property, a statenent, prom nently set
out at the beginning of the notice, which shall state as foll ows:

"You should take care to protect your interest in your honme. This
notice of default (your failure to pay) is the first step in a process
that could result in you |l osing your hone. You should carefully review
your options. For exanple:

Can you pay and stop the forecl osure process?

Do you dispute the failure to pay?

Can you sell your property to preserve your equity?

Are you able to refinance this loan or obligation with a new | oan
or obligation from another |ender with paynents, ternms, and fees that
are nore affordabl e?

Do you qualify for any governnent or private honeowner assistance
pr ogr ans?

Do you know if filing for bankruptcy is an option? Wat are the
pros and cons of doing so?

Do not ignore this notice; because if you do nothing, you could
| ose your hone at a foreclosure sale. (No foreclosure sale can be held
any sooner than ninety days after a notice of sale is issued and a
notice of sale cannot be issued until thirty days after this notice.)
Also, if you do nothing to pay what you owe, be careful of people who
claim they can help you. There are many individuals and businesses
that watch for the notices of sale in order to unfairly profit as a
result of borrowers' distress.

You may feel you need hel p understanding what to do. There are a

nunber of professional resources available, including hone |I|oan
counsel ors and attorneys, who may assist you. Many |egal services are
| oner-cost or even free, depending on your ability to pay. |If you

desire legal help in understanding your options or handling this
default, you may obtain a referral (at no charge) by contacting the
county bar association in the county where your hone is |ocated. These

p. 13 ESB 5810. SL
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| egal referral services also provide information about |ower-cost or
free legal services for those who qualify. You mmy contact the
Departnent of Financial Institutions or the statewde civil legal aid
hotline for possible assistance or referrals; and

(1) In the event the property secured by the deed of trust is
residential real property, the nane and address of the owner of any
prom ssory notes or other obligations secured by the deed of trust and
the nanme, address, and tel ephone nunber of a party acting as a servicer
of the obligations secured by the deed of trust."

Sec. 9. RCWG61.24.040 and 2008 ¢ 153 s 3 are each anended to read
as follows:

A deed of trust foreclosed under this chapter shall be forecl osed
as follows:

(1) At |least ninety days before the sale, the trustee shall:

(a) Record a notice in the form described in ((REW
61-24-040(1)r))(f) of this subsection in the office of the auditor in
each county in which the deed of trust is recorded;

(b) To the extent the trustee elects to foreclose its lien or
interest, or the beneficiary elects to preserve its right to seek a
deficiency judgnent against a borrower or grantor under RCW
61.24.100(3)(a), and if their addresses are stated in a recorded
instrunent evidencing their interest, lien, or claimof lien, or an
anendnent thereto, or are otherwi se known to the trustee, cause a copy
of the notice of sale described in ((REW-61-24040(1))(f) of this
subsection to be transmtted by both first-class and either certified
or registered nmail, return receipt requested, to the foll ow ng persons
or their legal representatives, if any, at such address:

(1) The borrower and grantor;

(ii) The beneficiary of any deed of trust or nortgagee of any
nmortgage, or any person who has a lien or claimof |ien against the
property, that was recorded subsequent to the recordation of the deed
of trust being foreclosed and before the recordation of the notice of
sal e;

(iii) The vendee in any real estate contract, the |lessee in any
| ease, or the holder of any conveyances of any interest or estate in
any portion or all of the property described in such notice, if that
contract, |ease, or conveyance of such interest or estate, or a

ESB 5810. SL p. 14
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menor andum or ot her notice thereof, was recorded after the recordation
of the deed of trust being forecl osed and before the recordati on of the
noti ce of sale;

(tv) The last holder of record of any other lien against or
interest in the property that is subject to a subordination to the deed
of trust being foreclosed that was recorded before the recordation of
the notice of sale;

(v) The last holder of record of the lien of any judgnment
subordinate to the deed of trust being forecl osed; and

(vi) The occupants of property consisting solely of a single-famly
resi dence, or a condom nium cooperative, or other dwelling unit in a
mul tiplex or other building containing fewer than five residential
units, whether or not the occupant's rental agreenent is recorded
whi ch notice may be a single notice addressed to "occupants” for each
unit known to the trustee or beneficiary;

(c) Cause a copy of the notice of sale described in ((REW
6124-040(1)))(f) of this subsection to be transmtted by both first-
class and either certified or registered mil, return receipt
requested, to the plaintiff or the plaintiff's attorney of record, in
any court action to foreclose alien or other encunbrance on all or any
part of the property, provided a court action is pending and a lis
pendens in connection therewith is recorded in the office of the
audi tor of any county in which all or part of the property is |ocated
on the date the notice is recorded;

(d) Cause a copy of the notice of sale described in ((REW
6124-040(1)r)) (f) of this subsection to be transmtted by both first-
class and either certified or registered mil, return receipt
requested, to any person who has recorded a request for notice in
accordance wth RCW 61.24.045, at the address specified in such
person's nost recently recorded request for notice;

(e) Cause a copy of the notice of sale described in ((REW
6124-040(1)F)) (f) of this subsection to be posted in a conspicuous
pl ace on the property, or in lieu of posting, cause a copy of said
notice to be served upon any occupant of the property;

(f) The notice shall be in substantially the followi ng form

NOTlI CE OF TRUSTEE' S SALE
l.

p. 15 ESB 5810. SL
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NOTI CE | S HEREBY d VEN t hat the undersigned Trustee will on the .
day of . . . . . ., . . ., at thehour of . . . . oclock. . . . M at
C e e e e e [ street
address and location if inside a building] inthe Gty of . . . . . .,
State of Washington, sell at public auction to the highest and best
bi dder, payable at the tinme of sale, the follow ng described real
property, situated in the County(ies) of . . . . . ., State of
Washi ngton, to-wit:

[If any personal property is to be included in the trustee's
sale, include a description that reasonably identifies such
personal property]

which is subject to that certain Deed of Trust dated . . . . . .,

., recorded . . . . . ., . . ., under Auditor's File No. . . . .,
records of . . . . . . County, Washington, from. . . . . . . . ., as
G antor, to. . . . . . . . ., as Trustee, to secure an obligation in
favor of . . . . . . . . ., as Beneficiary, the beneficial interest in
which was assigned by . . . . . . . . ., under an Assignhnent recorded
under Auditor's File No. . . . . [I nclude recording information for

all counties if the Deed of Trust is recorded in nore than one county.]
1.

No action commenced by the Beneficiary of the Deed of Trust is now
pending to seek satisfaction of the obligation in any Court by reason
of the Borrower's or Grantor's default on the obligation secured by the
Deed of Trust.

[If there is another action pending to forecl ose other security
for all or part of the sanme debt, qualify the statenent and
identify the action.]

I,
The default(s) for which this foreclosure is made is/are as fol |l ows:

[If default is for other than paynment of noney, set forth the
particul ars]

Failure to pay when due the foll owi ng anounts which are nowin arrears:
| V.

The sum owng on the obligation secured by the Deed of Trust is:
Principal $. . . . . ., together with interest as provided in the note

ESB 5810. SL p. 16
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or other instrunment secured fromthe . . . . dayof . . . . . ., . . .,
and such other costs and fees as are due under the note or other
i nstrunment secured, and as are provi ded by statute.

V.

The above-described real property will be sold to satisfy the expense
of sale and the obligation secured by the Deed of Trust as provided by
statute. The sale will be nade w thout warranty, express or inplied,
regarding title, possession, or encunbrances on the . . . . day of
.« . . . ., . . . The default(s) referred to in paragraph Il nust be
cured by the . . . . day of . . . . . ., . . . (11 days before the sale
date), to cause a discontinuance of the sale. The sale wll be
di scontinued and termnated if at any tine on or beforethe . . . . day
of . . . . . ., . . ., (11 days before the sale date), the default(s)
as set forth in paragraph Il is/are cured and the Trustee's fees and
costs are paid. The sale nay be term nated any tine after the .

day of . . . . . ., . . . (11 days before the sale date), and before

the sale by the Borrower, Grantor, any Guarantor, or the hol der of any
recorded junior lien or encunbrance paying the entire principal and
interest secured by the Deed of Trust, plus costs, fees, and advances,
if any, made pursuant to the terns of the obligation and/or Deed of
Trust, and curing all other defaults.

VI .

A witten notice of default was transmtted by the Beneficiary or
Trustee to the Borrower and Grantor at the foll owi ng addresses:

by both first-class and certified mail on the . . . . day of
C .y . . ., proof of whichis in the possession of the Trustee;
and the Borrower and Grantor were personally served onthe . . . . day
of . . . . . ., . . ., wWth said witten notice of default or the

witten notice of default was posted in a conspi cuous place on the real
property described in paragraph | above, and the Trustee has possessi on
of proof of such service or posting.

VII.
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The Trustee whose nane and address are set forth beloww || provide in
witing to anyone requesting it, a statenent of all costs and fees due
at any time prior to the sale.

VIITT.

The effect of the sale will be to deprive the Grantor and all those who
hold by, through or under the Gantor of all their interest in the
above-descri bed property.

I X.

Anyone having any objection to the sale on any grounds what soever w ||
be afforded an opportunity to be heard as to those objections if they
bring a lawsuit to restrain the sale pursuant to RCW 61.24. 130.
Failure to bring such a lawsuit nay result in a waiver of any proper
grounds for invalidating the Trustee's sale.

[Add Part X to this notice if applicable under RCW 61. 24. 040(9) ]

[ Acknow edgnent |

(2) In addition to providing the borrower and grantor the notice of
sal e described in ((REW6124-040)) subsection (1)(f) of this section
the trustee shall include with the copy of the notice which is mailed
to the grantor, a statenment to the grantor in substantially the
follow ng form

NOTI CE OF FORECLOSURE

Pursuant to the Revised Code of Washi ngton,

Chapter 61.24 RCW

ESB 5810. SL p. 18
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The attached Notice of Trustee's Sale is a consequence of

default(s) in the obligationto . . . . . ., the Beneficiary of your

Deed of Trust and owner of the obligation secured thereby. Unless the

default(s) is/are cured, your property will be sold at auction on the
day of . . . . . .,

To cure the default(s), you must bring the paynents current, cure
any other defaults, and pay accrued |late charges and other costs,
advances, and attorneys' fees as set forth below by the . . . . day of

.y « . . [11 days before the sale date]. To date, these
arrears and costs are as foll ows:

Estimated amount
Currently due that will bedue

to reinstate to reinstate
on..... on.....
(11 daysbefore
the dateset
for sale)
Delinquent payments
from...... ,
.. ,inthe
amount of
$..../mo.: $.... $....
Late chargesin
the totd
amount of : $.... $....
Estimated
Amounts
Attorneys fees: $.... $....
Trustee's fee: $.... $....
Trustee's expenses:
(Itemization)
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Title report $.... $....

Recording fees $.... $....
Service/Posting
of Notices $.... $....

Postage/Copying

expense $.... $....
Publication $ $...
Telephone $...
charges $...
Inspection fees $... $...
$... $...
$... $...
TOTALS $... $...

To pay off the entire obligation secured by your Deed of Trust as

of the . . . . . day of . . . . . . you nust pay a total of $.
inprincipal, $ . . . . in interest, plus other costs and advances
estimated to date in the ampunt of $. . . . . . Fromand after the

date of this notice you nust submit a witten request to the Trustee to
obtain the total ampount to pay off the entire obligation secured by
your Deed of Trust as of the payoff date.

As to the defaults which do not involve paynment of noney to the
Beneficiary of your Deed of Trust, you nust cure each such default.
Li sted bel ow are the defaults which do not involve paynent of noney to
the Beneficiary of your Deed of Trust. Opposite each such listed
default is a brief description of the action necessary to cure the
default and a description of the docunentation necessary to show t hat
t he default has been cured.

Default  Description of Action Required to Cureand

Documentation Necessary to Show Cure

ESB 5810. SL p. 20
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You may reinstate your Deed of Trust and the obligation secured
thereby at any tine up to and includingthe . . . . day of . . . . . .,
[11 days before the sale date], by paying the anmount set forth or
estimat ed above and by curing any other defaults described above. O
course, as tine passes other paynents nmay beconme due, and any further
paynents com ng due and any additional |ate charges nust be added to
your reinstating paynent. Any new defaults not involving paynent of
noney that occur after the date of this notice nust also be cured in
order to effect reinstatenent. In addition, because sone of the
charges can only be estimated at this tine, and because the anount
necessary to reinstate or to pay off the entire indebtedness nmay
include presently unknown expenditures required to preserve the
property or to conply with state or local law, it wll be necessary for
you to contact the Trustee before the time you tender reinstatenent or
t he payoff anmount so that you may be advised of the exact anpunt you
will be required to pay. Tender of paynent or performance nust be nade
to: . . . . . ., whhose address is . . . . . ., telephone ( )
Co AFTER THE . . . . DAYOF . . . . . ., . . ., YOU MAY NOT
REI NSTATE YOUR DEED OF TRUST BY PAYI NG THE BACK PAYMENTS AND COSTS AND
FEES AND CURI NG THE OTHER DEFAULTS AS OUTLI NED ABOVE. The Trustee w ||
respond to any witten request for current payoff or reinstatenent

anounts within ten days of receipt of your witten request. In such a
case, you will only be able to stop the sale by paying, before the
sale, the total principal balance ($. . . . . .) plus accrued

interest, costs and advances, if any, nmade pursuant to the terns of the
docunents and by curing the other defaults as outlined above.

You may contest this default by initiating court action in the
Superior Court of the county in which the sale is to be held. 1In such
action, you may rai se any legitinmate defenses you have to this default.
A copy of your Deed of Trust and docunments evidencing the obligation
secured thereby are enclosed. You may wish to consult a | awyer. Legal
action on your part may prevent or restrain the sale, but only if you
persuade the court of the nerits of your defense. You nmay contact the
Departnent of Financial Institutions or the statewde civil legal aid
hotline for possible assistance or referrals.

The court may grant a restraining order or injunction to restrain
a trustee's sale pursuant to RCW61. 24. 130 upon five days notice to the
trustee of the tine when, place where, and the judge before whom the
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application for the restraining order or injunction is to be nade

This notice shall include copies of all pleadings and rel ated docunents
to be given to the judge. Notice and other process may be served on
the trustee at:

NAME: .. .
ADDRESS: ...

If you do not reinstate the secured obligation and your Deed of
Trust in the manner set forth above, or if you do not succeed in

restraining the sale by court action, your property will be sold. The
effect of such sale will be to deprive you and all those who hold by,
t hrough or under you of all interest in the property;

(3) In addition, the trustee shall cause a copy of the notice of
sal e described in ((REOAW61-24-040)) subsection (1)(f) of this section
(excl udi ng the acknow edgnent) to be published in a | egal newspaper in
each county in which the property or any part thereof is situated, once
on or between the thirty-fifth and twenty-ei ghth day before the date of
sal e, and once on or between the fourteenth and seventh day before the
date of sal e;

(4) On the date and at the tine designated in the notice of sale,
the trustee or its authorized agent shall sell the property at public
auction to the highest bidder. The trustee may sell the property in
gross or in parcels as the trustee shall deemnost advant ageous;

(5) The place of sale shall be at any designated public place
Wi thin the county where the property is located and if the property is
in nore than one county, the sale may be in any of the counties where
the property is |located. The sale shall be on Friday, or if Friday is
a legal holiday on the followi ng Monday, and during the hours set by
statute for the conduct of sales of real estate at execution;

(6) The trustee has no obligation to, but may, for any cause the
trustee deens advant ageous, continue the sale for a period or periods
not exceeding a total of one hundred twenty days by (a) a public
proclamation at the tinme and place fixed for sale in the notice of sale
and if the continuance is beyond the date of sale, by giving notice of
the new tinme and place of the sale by both first class and either

ESB 5810. SL p. 22
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certified or registered mail, return recei pt requested, to the persons
specified in ((REW61-24-040)) subsection (1)(b)(i) and (ii) of this
section to be deposited inthe mail (i) not |less than four days before
the new date fixed for the sale if the sale is continued for up to
seven days; or (ii) not nmore than three days after the date of the
conti nuance by oral proclamation if the sale is continued for nore than
seven days, or, alternatively, (b) by giving notice of the tinm and
pl ace of the postponed sale in the manner and to the persons specified
in ((REAW-61-24-040)) subsection (1)(b), (c), (d), and (e) of this
section and publishing a copy of such notice once in the newspaper(s)
described in ((RESW-61-24-040)) subsection (3) of this section, nore
t han seven days before the date fixed for sale in the notice of sale.
No ot her notice of the postponed sal e need be given;

(7) The purchaser shall forthwith pay the price bid and on paynent
the trustee shall execute to the purchaser its deed; the deed shall
recite the facts showi ng that the sale was conducted in conpliance with
all of the requirenents of this chapter and of the deed of trust, which
recital shall be prima facie evidence of such conpliance and concl usi ve
evi dence thereof in favor of bona fide purchasers and encunbrancers for
val ue, except that these recitals shall not affect the |ien or interest
of any person entitled to notice under ((RESAW-61-24-040)) subsection (1)
of this section, if the trustee fails to give the required notice to

such person. In such case, the lien or interest of such omtted person
shall not be affected by the sale and such omtted person shall be
treated as if such person was the holder of the sane |ien or interest
and was omtted as a party defendant in a judicial foreclosure
pr oceedi ng;

(8) The sale as authorized under this chapter shall not take pl ace
| ess than one hundred ninety days fromthe date of default in any of
t he obligations secured;

(9) If the trustee elects to foreclose the interest of any occupant
or tenant of property conprised solely of a single-fam |y residence, or
a condom nium cooperative, or other dwelling unit in a multiplex or
other building containing fewer than five residential wunits, the
follow ng notice shall be included as Part X of the Notice of Trustee's
Sal e:
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NOTI CE TO OCCUPANTS OR TENANTS

The purchaser at the trustee's sale is entitled to possession of the
property on the 20th day following the sale, as against the grantor
under the deed of trust (the owner) and anyone having an interest
junior to the deed of trust, including occupants ((anrd)) who are not
tenants. After the 20th day followi ng the sale the purchaser has the
right to evict occupants ((anrd)) who_are_not tenants by summary
proceedi ngs under ((t+he—unlawful-—detainer—aet)) chapter 59.12 RCOW
For tenant-occupied property, the purchaser shall provide a tenant with
witten notice in accordance with RCW61. 24. 060;

(10) Only one copy of all notices required by this chapter need be
given to a person who is both the borrower and the grantor. Al
notices required by this chapter that are given to a general
partnership are deened given to each of its general partners, unless
ot herwi se agreed by the parties.

Sec. 10. RCW®61.24.060 and 1998 ¢ 295 s 8 are each anended to read
as follows:

(1) The purchaser at the trustee's sale shall be entitled to
possession of the property on the twentieth day follow ng the sale, as
agai nst the borrower and grantor under the deed of trust and anyone
having an interest junior to the deed of trust, including occupants
((and)) who are not tenants, who were given all of the notices to which
they were entitled under this chapter. The purchaser shall al so have
a right to the sunmary proceedings to obtain possession of real
property provided in chapter 59.12 RCW

(2) If the trustee elected to foreclose the_ interest of any
occupant or _tenant, the purchaser of tenant-occupied property at the
trustee's sale shall provide witten notice to the occupants and
tenants at the property purchased in substantially the following form

"NOTI CE: The property located at . . . . . . was purchased at a
trustee's saleby . . . . . . on. . . . . . (date).
1. If you are the previous owner or an occupant who is not a

tenant of the property that was purchased, pursuant to RCW61. 24. 060,
the purchaser at the trustee's sale is entitled to possession of the
property on . . . . . . (date), which is the twentieth day follow ng
the sale.
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2. 1If you are a tenant or subtenant in possession of the property
that was purchased, pursuant to section 4 of this act, the purchaser at
the trustee's sale may either give you a new rental agreenent OR give
you a_witten notice to vacate the property in sixty days or_ nore
before the end of the nonthly rental period."

(3) The notice required in subsection (2) of this section nust be
given to the property's occupants and tenants by both first-class nuil
and either certified or reqgistered mail, return recei pt requested.

NEW SECTION. Sec. 11. A newsection is added to chapter 59.12 RCW
to read as foll ows:

An unl awf ul detai ner action, commenced as a result of a trustee's
sal e under chapter 61.24 RCW nust conply with the requirenments of RCW
61.24. 040 and 61. 24. 060.

NEW SECTION. Sec. 12. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION.  Sec. 13. Section 2 of this act expires Decenber 31,
2012.

Passed by the Senate April 20, 2009.

Passed by the House April 9, 2009.

Approved by the Governor April 30, 2009.

Filed in Ofice of Secretary of State May 1, 20009.
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