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HOUSE BI LL 2723

Passed Legislature - 2014 Regul ar Sessi on

State of WAshi ngton 63rd Legislature 2014 Regul ar Session
By Representatives Gegerson, Rodne, Owall, Jinkins, Robinson,
Freeman, Takko, Farrell, Bergquist, Riccelli, Fitzgibbon, Senn, Ryu

Mrrell, Otiz-Self, Cibborn, Kagi, and Goodnan

Read first tinme 01/28/14. Referred to Commttee on Judiciary.

AN ACT Rel ating to forecl osures; anendi ng RCW 61. 24. 031, 61. 24. 163,
61. 24. 165, and 61.24.172; and reenacti ng and anendi ng RCW61. 24. 005.

BE | T ENACTED BY THE LEGQ SLATURE OF THE STATE OF WASHI NGTON:

Sec. 1. RCW61.24.005 and 2011 ¢ 364 s 3 and 2011 ¢ 58 s 3 are
each reenacted and anended to read as foll ows:

The definitions in this section apply throughout this chapter
unl ess the context clearly requires otherw se.

(1) "Affiliate of beneficiary" neans any entity which controls, is
controlled by, or is under common control wth a beneficiary.

(2) "Beneficiary" neans the holder of the instrunent or docunent
evidencing the obligations secured by the deed of trust, excluding
persons hol ding the sane as security for a different obligation.

(3) "Borrower"™ neans a person or a general partner in a
partnership, including a joint venture, that is liable for all or part
of the obligations secured by the deed of trust under the instrunent or
ot her docunent that is the principal evidence of such obligations, or
the person's successors if they are liable for those obligations under
a witten agreenent with the beneficiary.

p. 1 HB 2723. SL
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(4) "Commercial |loan" neans a loan that is not nade primarily for
personal, famly, or househol d purposes.

(5) "Departnment" nmeans the departnent of conmerce or its designee.

(6) "Fair value" nmeans the value of the property encunbered by a
deed of trust that is sold pursuant to a trustee's sale. This value
shall be determ ned by the court or other appropriate adjudicator by
reference to the nost probable price, as of the date of the trustee's
sal e, which would be paid in cash or other innmediately avail abl e funds,
after deduction of prior liens and encunbrances with interest to the
date of the trustee's sale, for which the property would sell on such
date after reasonabl e exposure in the market under conditions requisite
to a fair sale, with the buyer and seller each acting prudently,
know edgeably, and for self-interest, and assumng that neither is
under duress.

(7) "Grantor" nmeans a person, or its successors, who executes a
deed of trust to encunber the person's interest in property as security
for the performance of all or part of the borrower's obligations.

(8) "Quarantor" neans any person and its successors who is not a
borrower and who guarantees any of the obligations secured by a deed of
trust in any witten agreenent other than the deed of trust.

(9) "Housing counselor”™ neans a housing counselor that has been
approved by the United States departnent of housing and urban
devel opnent or approved by the Wshington state housing finance
conmi ssi on.

(10) "Owmwner-occupied" neans property that s the principal
resi dence of the borrower.

(11) "Person" neans any natural person, or |legal or governnenta
entity.

(12) "Record" and "recorded"” includes the appropriate registration
proceedi ngs, in the instance of registered | and.

(13) "Residential real property" means property consisting solely
of a single-famly residence, a residential condom nium unit, or a
residential cooperative unit. For the purposes of the application of
RCW 61.24.163, owner-occupied residential real property includes
residential real property of up to four units.

(14) "Senior beneficiary" neans the beneficiary of a deed of trust
that has priority over any other deeds of trust encunbering the sane
residential real property.

HB 2723. SL p. 2
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(15) "Tenant-occupi ed property" neans property consisting solely of
residential real property that is the principal residence of a tenant
subject to chapter 59.18 RCW or other building with four or fewer
residential units that is the principal residence of a tenant subject
to chapter 59.18 RCW

(16) "Trustee" neans the person designated as the trustee in the
deed of trust or appoi nted under RCW 61. 24. 010(2) .

(17) "Trustee's sale" neans a nonjudicial sale under a deed of
trust undertaken pursuant to this chapter.

Sec. 2. RCW61.24.031 and 2012 ¢ 185 s 4 are each anended to read
as follows:

(1)(a) Atrustee, beneficiary, or authorized agent may not issue a
notice of default under RCW61.24.030(8) until: (i) Thirty days after
satisfying the due diligence requirenents as described in subsection
(5) of this section and the borrower has not responded; or (ii) if the
borrower responds to the initial contact, ninety days after the initial
contact with the borrower was initiated.

(b) A beneficiary or authorized agent shall nake initial contact
with the borrower by letter to provide the borrower with informtion
required under (c) of this subsection and by tel ephone as required
under subsection (5) of this section. The letter required under this
subsection nust be nmailed in accordance with subsection (5)(a) of this
section and nust include the information described in (c) of this
subsection and subsection (5)(e)(i) through (iv) of this section.

(c) The letter required under this subsection, developed by the
departnment pursuant to RCW61.24.033, at a m ninumshall include:

(1) A paragraph printed in no less than twelve-point font and
bol ded that reads:

"You nmust respond within thirty days of the date of this letter.
| F YOU DO NOT RESPOND within thirty days, a notice of default may be
i ssued and you may | ose your hone in forecl osure.

| F YOU DO RESPOND within thirty days of the date of this letter,
you wi Il have an additional sixty days to neet with your |ender before
a notice of default may be issued.

You should contact a housing counselor or attorney as soon as
possi bl e. Failure to contact a housing counselor or attorney may
result in your losing certain opportunities, such as neeting with your

p. 3 HB 2723. SL
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| ender or participating in nediation in front of a neutral third party.
A housi ng counselor or attorney can help you work with your |ender to
avoi d forecl osure.

I f you filed bankruptcy or have been di scharged i n bankruptcy, this
comuni cation is not intended as an attenpt to collect a debt fromyou
personally, but is notice of enforcenent of the deed of trust lien
agai nst the property. |If you wish to avoid forecl osure and keep your
property, this notice sets forth your rights and options.";

(ti) The toll-free telephone nunmber from the United States
departnment of housing and urban developnent to find a departnent-
approved housing counseling agency, the toll-free nunbers for the
statewi de foreclosure hotline recomended by the housing finance
comm ssion, and the statewide civil legal aid hotline for assistance
and referrals to other housing counsel ors and attorneys,;

(1i1) A paragraph stating that a housing counsel or may be avail abl e
at little or no cost to the borrower and that whether or not the
borrower contacts a housing counsel or or attorney, the borrower has the
right to request a neeting with the beneficiary; and

(iv) A paragraph explaining how the borrower may respond to the
letter and stating that after responding the borrower wll have an
opportunity to neet with his or her beneficiary in an attenpt to
resolve and try to work out an alternative to the forecl osure and that,
after ninety days fromthe date of the letter, a notice of default may
be issued, which starts the forecl osure process.

(d) If the beneficiary has exercised due diligence as required
under subsection (5) of this section and the borrower does not respond
by contacting the beneficiary within thirty days of the initial
contact, the notice of default may be issued. "Initial contact” with
the borrower is considered made three days after the date the letter
required in (b) of this subsection is sent.

(e) If a neeting is requested by the borrower or the borrower's
housi ng counselor or attorney, the beneficiary or authorized agent
shall schedule the neeting to occur before the notice of default is
i ssued. An assessnent of the borrower's financial ability to nodify or
restructure the | oan obligation and a di scussion of options nust occur
during the neeting schedul ed for that purpose.

(f) The neeting scheduled to assess the borrower's financial
ability to nodify or restructure the loan obligation and discuss

HB 2723. SL p. 4
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options to avoid foreclosure may be held tel ephonically, unless the
borrower or borrower's representative requests in witing that a
meeting be held in person. The witten request for an in-person
meeting nust be made within thirty days of the initial contact with the
borrower. If the neeting is requested to be held in person, the
meeting nust be held in the county where the ((berrower—resides))
property is located unless the parties agree otherwi se. A person who
is authorized to agree to a resolution, including nodifying or
restructuring the | oan obligation or other alternative resolution to
foreclosure on behalf of the beneficiary, nust be present either in
person or on the tel ephone or videoconference during the neeting.

(2) A notice of default issued under RCW 61. 24.030(8) nust i nclude
a declaration, as provided in subsection (9) of this section, fromthe
beneficiary or authorized agent that it has contacted the borrower as
provided in subsection (1) of this section, it has tried with due
diligence to contact the borrower under subsection (5) of this section,
or the borrower has surrendered the property to the trustee,
beneficiary, or authorized agent. Unless the trustee has violated his
or her duty under RCWG61.24.010(4), the trustee is entitled to rely on
the declaration as evidence that the requirenents of this section have
been satisfied, and the trustee is not liable for the beneficiary's or
its authorized agent's failure to conply with the requirenents of this
section.

(3) If, after the initial contact under subsection (1) of this
section, a borrower has designated a housi ng counsel i ng agency, housi ng
counselor, or attorney to discuss with the beneficiary or authorized
agent, on the borrower's behalf, options for the borrower to avoid

forecl osure, the borrower shall inform the beneficiary or authorized
agent and provide the contact information to the beneficiary or
aut hori zed agent. The beneficiary or authorized agent shall contact

t he designated representative for the borrower to neet.

(4) The beneficiary or authorized agent and the borrower or the
borrower's representative shall attenpt to reach a resolution for the
borrower within the ninety days fromthe tinme the initial contact is
sent and the notice of default is issued. A resolution nmay include,
but is not limted to, a | oan nodification, an agreenent to conduct a
short sale, or a deed in lieu of foreclosure transaction, or sone ot her

p. 5 HB 2723. SL
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wor kout plan. Any nodification or workout plan offered at the neeting
with the borrower's designated representative by the beneficiary or
aut hori zed agent is subject to approval by the borrower.

(5) A notice of default may be issued under RCW61.24.030(8) if a
beneficiary or authorized agent has initiated contact with the borrower
as required under subsection (1)(b) of this section and the failure to
nmeet with the borrower occurred despite the due diligence of the
beneficiary or authorized agent. Due diligence requires the foll ow ng:

(a) A beneficiary or authorized agent shall first attenpt to
contact a borrower by sending ((a)), by both first-class and either
registered or certified mail, return receipt requested, a letter to the
address in the beneficiary's records for sending account statenents to
the borrower and to the address of the property encunbered by the deed
of trust. The letter nust be the | etter described in subsection (1)(c)
of this section.

(b)(i) After the letter has been sent, the beneficiary or
aut hori zed agent shall attenpt to contact the borrower by tel ephone at
| east three tines at different hours and on different days. Tel ephone
calls must be made to the primary and secondary tel ephone nunbers on
file wwth the beneficiary or authorized agent.

(i1) A beneficiary or authorized agent may attenpt to contact a
borrower using an autonated systemto dial borrowers if the tel ephone
call, when answered, is connected to a live representative of the
beneficiary or authorized agent.

(ti1) A beneficiary or authorized agent satisfies the tel ephone
contact requirenents of this subsection (5)(b) if the beneficiary or
authorized agent determnes, after attenpting contact under this
subsection (5)(b), that the borrower's prinmary telephone nunber and
secondary tel ephone nunber or nunbers on file, if any, have been
di sconnected or are not good contact nunbers for the borrower.

(iv) The tel ephonic contact under this subsection (5)(b) does not
constitute the neeting under subsection (1)(f) of this section.

(c) I'f the borrower does not respond within fourteen days after the
tel ephone call requirenents of (b) of this subsection have been
satisfied, the beneficiary or authorized agent shall send a certified
letter, with return recei pt requested, to the borrower at the address
in the beneficiary's records for sending account statenents to the
borrower and to the address of the property encunbered by the deed of

HB 2723. SL p. 6
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trust. The letter must include the information described in (e)(i)
through (iv) of this subsection. The letter nust also include a
paragraph stating: "Your failure to contact a housing counselor or
attorney may result in your losing certain opportunities, such as
meeting with your |ender or participating in mediation in front of a
neutral third party."

(d) The beneficiary or authorized agent shall provide a neans for
the borrower to contact the beneficiary or authorized agent in atinely
manner , including a toll-free telephone nunber or charge-free
equivalent that wll provide access to a live representative during
busi ness hours for the purpose of initiating and scheduling the neeting
under subsection (1)(f) of this section.

(e) The beneficiary or authorized agent shall post a link on the
home page of the beneficiary's or authorized agent's internet web site,
if any, to the follow ng i nformation:

(i) Options that may be available to borrowers who are unable to
afford their nortgage paynents and who wish to avoid forecl osure, and
instructions to borrowers advising them on steps to take to explore
t hose opti ons;

(i) Alist of financial docunents borrowers should collect and be
prepared to present to the beneficiary or authorized agent when
di scussi ng options for avoi ding forecl osure;

(iii) Atoll-free tel ephone nunber or charge-free equivalent for
borrowers who wish to discuss options for avoiding foreclosure with
their beneficiary or authorized agent; and

(iv) The toll-free tel ephone nunber or charge-free equival ent nmade
avai lable by the departnment to find a departnent-approved housing
counsel i ng agency.

(6) Subsections (1) and (5) of this section do not apply if the
borrower has surrendered the property as evidenced by either a letter
confirm ng the surrender or delivery of the keys to the property to the
trustee, beneficiary, or authorized agent.

(7)(a) This section applies only to deeds of trust that are
recorded against owner-occupied residential real property. Thi s
section does not apply to deeds of trust: (i) Securing a commercia
| oan; (ii) securing obligations of a grantor who is not the borrower or
a guarantor; or (iii) securing a purchaser's obligations under a
seller-financed sal e.

p. 7 HB 2723. SL
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(b) This section does not apply to association beneficiaries
subj ect to chapter 64.32, 64.34, or 64.38 RCW

(8) As used in this section:

(a) "Departnent” neans the United States departnent of housing and
ur ban devel opnent.

(b) "Seller-financed sale" neans a residential real property
transaction where the seller finances all or part of the purchase
price, and that financed anount is secured by a deed of trust agai nst
the subject residential real property.

(9) The formof declaration to be provided by the beneficiary or
aut hori zed agent as required under subsection (2) of this section nust
be in substantially the follow ng form

" FORECLOSURE LOSS M Tl GATI ON FORM
Pl ease sel ect applicable option(s) bel ow.

The undersi gned beneficiary or authorized agent for the beneficiary
hereby represents and decl ares under the penalty of perjury that [check
the applicable box and fill in any blanks so that the beneficiary,
aut hori zed agent, or trustee can insert, on the beneficiary's behalf,
the applicable declaration in the notice of default required under
chapter 61.24 RCW:

(1) [ ] The beneficiary or beneficiary's authorized agent has
contacted the borrower under, and has conplied wth, RCW 61.24.031
(contact provision to "assess the borrower's financial ability to pay
the debt secured by the deed of trust and explore options for the
borrower to avoid foreclosure"”) and the borrower responded but did not
request a neeting.

(2) [ ] The beneficiary or beneficiary's authorized agent has
contacted the borrower as required under RCW61. 24. 031 and t he borrower
or the borrower's designated representative requested a neeting. A
meeting was held on (insert date, tine, and |ocation/tel ephonic here)
in conpliance with RCW61. 24. 031.

(3) [ ] The beneficiary or_ beneficiary's authorized agent has
contacted the borrower as required in RCW61. 24. 031 and the borrower or
the borrower's designated representative requested a neeting. A
neeting was scheduled for (insert date, tine, and |location/telephonic
here) and_ neither the borrower nor the borrower's designated
representative appeared.

HB 2723. SL p. 8
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(4 [ ] The beneficiary or beneficiary's authorized agent has
exercised due diligence to contact the borrower as required in RCW
61.24.031(5) and the borrower did not respond.

((64))) (5 [ ] The borrower has surrendered the secured property
as evidenced by either aletter confirmng the surrender or by delivery
of the keys to the secured property to the beneficiary, the
beneficiary's authorized agent or to the trustee.

Addi tional Optional Explanatory Coments:

Sec. 3. RCW61.24.163 and 2012 ¢ 185 s 6 are each anended to read
as follows:

(1) The foreclosure nediation program established in this section
applies only to borrowers who have been referred to nediation by a
housi ng counsel or or attorney. The referral to nediation my be nade
any tine after a notice of default has been issued but no |ater than
twenty days after the date a notice of sale has been recorded. |f the
borrower has_failed to elect to _nediate within the applicable tine
frame, the borrower and the beneficiary may, but are under no duty to,
agree_in_witing to enter the_ foreclosure nediation_program The
medi ati on program under this section is not governed by chapter 7.07
RCW and does not preclude nediation required by a court or other
provi sion of | aw.

(2) A housing counselor or attorney referring a borrower to
medi ation shall send a notice to the borrower and the departnent,
stating that nmediation is appropriate.

(3) Wthin ten days of receiving the notice, the departnent shall:

(a) Send a notice to the beneficiary, the borrower, the housing
counselor or attorney who referred the borrower, and the trustee
stating that the parties have been referred to nediation. The notice
must include the statenments and list of docunents and information
described in subsections (4) and (5) of this section and a statenent
expl ai ni ng each party's responsibility to pay the nediator's fee; and

(b) Select a nediator and notify the parties of the selection.

(4) Wthin twenty-three days of the departnent's notice that the
parties have been referred to nediation, the borrower shall transmt
the docunments required for nediation to the nediator and the

p. 9 HB 2723. SL
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beneficiary. The required docunments include an initial Mking Hone
Affordable Application (HAWMP) package or such other equivalent
homeowner  fi nanci al information worksheet as required by the
depart nment. In the event the departnent is required to create a
wor ksheet, the worksheet nust include, at a mninum the follow ng
i nformati on:

(a) The borrower's current and future incone;

(b) Debts and obligations;

(c) Assets;

(d) Expenses;

(e) Tax returns for the previous two years;

(f) Hardship information;

(g0 Oher applicable information commonly required by any
appl i cabl e federal nortgage relief program

(5 Wthin twenty days of the beneficiary's receipt of the
borrower's docunents, the beneficiary shall transmt the docunents
required for nediation to the nmediator and the borrower. The required
docunent s i ncl ude:

(a) An accurate statenent containing the balance of the loan within
thirty days of the date on which the beneficiary's docunents are due to
the parties;

(b) Copies of the note and deed of trust;

(c) Proof that the entity claimng to be the beneficiary is the
owner of any prom ssory note or obligation secured by the deed of
trust. Sufficient proof may be a copy of the declaration described in
RCW 61. 24. 030(7) (a);

(d) The best estimte of any arrearage and an item zed statenent of
t he arrearages;

(e) An itemzed list of the best estinmate of fees and charges
out st andi ng;

(f) The paynment history and schedule for the preceding twelve
mont hs, or since default, whichever is |onger, including a breakdown of
all fees and charges cl ai ned,;

(g) Al borrower-related and nortgage-related i nput data used in
any net present values analysis. |If no net present values analysis is
required by the applicable federal nortgage relief program then the
i nput data required under the federal deposit insurance corporation and

HB 2723. SL p. 10
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published in the federal deposi t i nsurance corporation |oan
nodi fication programaguide, or if that cal cul ati on becones unavail abl e,
substantially simlar input data as determ ned by the departnent;

(h) An explanation regarding any denial for a |oan nodification
forbearance, or other alternative to foreclosure in sufficient detai
for a reasonabl e person to understand why the deci sion was nade;

(1) Appraisal or other broker price opinion nost recently relied
upon by the beneficiary not nore than ninety days old at the tinme of
t he schedul ed nedi ati on; and

(j) The portion or excerpt of the pooling and servicing agreenent
or _other investor restriction that prohibits the beneficiary from
inplenmenting a nodification, if the beneficiary clains it cannot
i npl ement a nodification due ((selely)) tolimtations in a pooling and
servicing agreenent or other investor restriction, and docunentation or
a statenment detailing the efforts of the beneficiary to obtain a waiver
of the pooling and servicing agreenent or other investor restriction
provi si ons.

(6) Wthin seventy days of receiving the referral from the
departnment, the nediator shall convene a nediation session in the
county where the ((boerrower—resides)) property is |located, unless the
parties agree on another |ocation. The parties may agree to extend the
time in which to schedule the nediation session. |If the parties agree
to extend the tine, the beneficiary shall notify the trustee of the
extension and the date the nediator is expected to i ssue the nediator's
certification.

(7)(a) The nediator may schedul e phone conferences, consultations
with the parties individually, and other communications to ensure that
the parties have all the necessary information and docunents to engage
in a productive nediation.

(b) The nediator nust send witten notice of the time, date, and
| ocation of the nediation session to the borrower, the beneficiary, and
the departnent at least thirty days prior to the nediation session. At
a mninmm the notice nust contain:

(1) A statenment that the borrower may be represented in the
medi ati on session by an attorney or ot her advocate;

(1i) A statenent that a person with authority to agree to a
resolution, including a proposed settlenent, |oan nodification, or

p. 11 HB 2723. SL
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dism ssal or continuation of the foreclosure proceeding, nust be
present either in person or on the tel ephone or videoconference during
t he nedi ati on session; and

(ii1) A statenent that the parties have a duty to nediate in good
faith and that failure to nediate in good faith may inpair the
beneficiary's ability to foreclose on the property or the borrower's
ability to nodify the |oan or take advantage of other alternatives to
forecl osure.

(8)(a) The borrower, the beneficiary or authorized agent, and the
medi at or nmust neet in person for the nediation session. However, a
person with authority to agree to a resolution on behalf of the
beneficiary may be present over the tel ephone or videoconference during
t he nedi ati on sessi on.

(b) After the nediation session commences, the nediator may
continue the nedi ati on session once, and any further continuances nust
be with the consent of the parties.

(9) The participants in nediation nust address the issues of
forecl osure that may enable the borrower and the beneficiary to reach
a resolution, including but not limted to reinstatenent, nodification
of the loan, restructuring of the debt, or sone other workout plan. To
assist the parties in addressing issues of foreclosure, the nedi ator
may require the participants to consider the foll ow ng:

(a) The borrower's current and future econom c circunstances,
including the borrower's current and future incone, debts, and
obligations for the previous sixty days or greater tinme period as
determ ned by the nedi ator;

(b) The net present value of receiving paynents pursuant to a
nodi fied nortgage |oan as conpared to the anticipated net recovery
foll ow ng forecl osure;

(c) Any affordable |oan nodification calculation and net present
value calculation when required under any federal nortgage relief
program including the honme affordable nodification program (HAMP) as
applicable to governnent-sponsored enterprise and nongovernnment-
sponsored enterprise |oans and any HAMP-rel ated nodification program
applicable to |l oans insured by the federal housing adm nistration, the
veterans adm nistration, and the rural housing service. If such a
calculation is not provided or required, then the beneficiary nust
provide the net present value data inputs established by the federal
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deposit insurance corporation and published in the federal deposit
i nsurance corporation |loan nodification program guide or other net
present value data inputs as designated by the departnent. The
medi ator may run the calculation in order for a productive nediation to
occur and to conply with the nediator certification requirenent; and

(d) Any other loss mtigation guidelines to |oans insured by the
federal housing adm nistration, the veterans admnistration, and the
rural housing service, if applicable.

(10) A violation of the duty to nediate in good faith as required
under this section may include:

(a) Failure totinely participate in nediation w thout good cause;

(b) Failure of the borrower or the beneficiary to provide the
docunentation required before mediation or pursuant to the nediator's
i nstructions;

(c) Failure of a party to designate representatives with adequate
authority to fully settle, conprom se, or otherw se reach resolution
with the borrower in nmediation; and

(d) A request by a beneficiary that the borrower waive future
clainms he or she may have in connection with the deed of trust, as a
condition of agreeing to a nodification, except for rescission clains
under the federal truth in lending act. Nothing in this section
precludes a beneficiary fromrequesting that a borrower dismss wth
prejudi ce any pending clains against the beneficiary, its agents, |oan
servicer, or trustee, arising fromthe underlying deed of trust, as a
condi tion of nodification.

(11) If the medi ator reasonably believes a borrower wll not attend
a nmedi ati on session based on the borrower's conduct, such as the |ack
of response to the nediator's conmuni cations, the nediator may cancel
a schedul ed nedi ation session and send a witten cancellation to the
departnment and the trustee and send copies to the parties. The
beneficiary nmay proceed wth the foreclosure after receipt of the
medi ator's witten confirmation of cancellation.

(12) Wthin seven business days after the conclusion of the
medi ati on session, the nediator nust send a witten certification to
the departnent and the trustee and send copies to the parties of:

(a) The date, tine, and | ocation of the nedi ati on sessi on;

(b) The nanes of all persons attending in person and by tel ephone
or videoconference, at the nedi ati on session;
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(c) Wether a resolution was reached by the parties, including
whet her the default was cured by reinstatenent, nodification, or
restructuring of the debt, or sone other alternative to forecl osure was
agreed upon by the parties;

(d) Whether the parties participated in the nediation in good
faith; and

(e) If awitten agreenent was not reached, a description of any
net present value test used, along with a copy of the inputs, including
the result of any net present val ue test expressed in a dollar anount.

(13) If the parties are unable to reach an agreenent, the
beneficiary nmay proceed wth the foreclosure after receipt of the
medi ator's witten certification

(14)(a) The nediator's certification that the beneficiary failed to
act in good faith in nediation constitutes a defense to the nonjudi ci al
forecl osure action that was the basis for initiating the nmediation. In
any action to enjoin the foreclosure, the beneficiary is entitled to
rebut the allegation that it failed to act in good faith.

(b) The nediator's certification that the beneficiary failed to act
in good faith during nediation does not constitute a defense to a
judicial foreclosure or a future nonjudicial foreclosure action if a
nodi fication of the loan is agreed upon and the borrower subsequently
def aul ts.

(c) If an affordable loan nodification is not offered in the
medi ation or a witten agreenent was not reached and the nediator's
certification shows that the net present value of the nodified |oan
exceeds the anticipated net recovery at foreclosure, that showing in
the certification constitutes a basis for the borrower to enjoin the
forecl osure.

(15) The nediator's certification that the borrower failed to act
in good faith in nediation authorizes the beneficiary to proceed with
t he forecl osure.

(16)(a) If a borrower has been referred to nediation before a
notice of trustee sale has been recorded, a trustee nmay not record the
notice of sale until the trustee receives the nediator's certification
stating that the nedi ati on has been conpleted. If the trustee does not
receive the nediator's certification, the trustee may record the notice
of sale after ten days fromthe date the certification to the trustee
was due. If, after a notice of sale is recorded under this subsection

HB 2723. SL p. 14
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(16)(a), the nedi ator subsequently issues a certification finding that
the beneficiary violated the duty of good faith, the certification
constitutes a basis for the borrower to enjoin the forecl osure.

(b) If a borrower has been referred to nediation after the notice
of sale was recorded, the sale may not occur until the trustee receives
the nediator's certification stating that the nediation has been
conpl et ed.

(17) A nediator may charge reasonable fees as authorized by this
subsection ((and)) or as authorized by the departnent. Unless the fee
is waived ((er)), the parties agree otherwise, or_ the_ departnent
ot herwi se authorizes, a foreclosure nediator's fee may not exceed four
hundred dollars for preparing, scheduling, and conducting a nedi ation
session lasting between one hour and three hours. For a nediation
session exceeding three hours, the foreclosure nediator may charge a
reasonable fee, as authorized by the departnent. The nediator nust
provide an estimated fee before the nediation, and paynent of the
medi ator's fee nmust be divided equally between the beneficiary and the
borrower. The beneficiary and the borrower nust tender the |oan
medi ator's fee wthin thirty calendar days from receipt of the
departnent's letter referring the parties to nmediation or pursuant to
the nmediator's instructions.

(18) Beginning Decenber 1, 2012, and every year thereafter, the
departnent shall report annually to the | egislature on:

(a) The performance of the program including the nunbers of
borrowers who are referred to nediation by a housing counselor or
attorney;

(b) The results of the nediation program including the nunber of
medi ati ons requested by housing counsel ors and attorneys, the nunber of
certifications of good faith issued, the nunber of borrowers and
beneficiaries who failed to nediate in good faith, and the reasons for
the failure to nediate in good faith, if known, the nunbers of [ oans
restructured or nodified, the change in the borrower's nonthly paynent
for principal and interest and the nunber of principal wite-downs and
interest rate reductions, and, to the extent practical, the nunber of
borrowers who report a default within a year of restructuring or
nmodi fi cati on;

(c) The information received by housing counselors regarding
out cones of foreclosures; and
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(d) Any recommendations for changes to the statutes regarding the
medi ati on program

Sec. 4. RCW®61.24.165 and 2011 ¢ 58 s 8 are each anended to read
as follows:

(1) RCW61.24.163 applies only to deeds of trust that are recorded
agai nst owner-occupi ed residential real property of up to four units.
The property nust have been owner-occupied as of the date ((ef)) the
initial contact under RCW 61. 24. 031 was nade.

(2) A borrower under a deed of trust on owner-occupied residential
real property who has received a notice of default on or before July
22, 2011, may be referred to nedi ati on under RCW 61. 24. 163 by a housi ng
counsel or or attorney.

(3) RCW6L1. 24. 163 does not apply to deeds of trust:

(a) Securing a comrercial |oan;

(b) Securing obligations of a grantor who is not the borrower or a
guarantor; or

(c) Securing a purchaser's obligations under a seller-financed
sal e.

(4) RCW 61.24.163 does not apply to association beneficiaries
subj ect to chapter 64. 32, 64.34, or 64.38 RCW

(5) For purposes of referral and nediation under RCW 61.24.163, a
person may be referred to nediation if the borrower is deceased and the
person is a successor in interest of the deceased borrower who occupies
the property as his or her primary residence. The referring counselor
or attorney nmust determine a person's eliqgibility under this section
and indicate the grounds for eliqgibility on the referral to nediation
submtted to the departnent. For the purposes of nediation under RCW
61.24.163, the person nust be treated as a "borrower." This subsection
does not inpose an affirnmative duty on the beneficiary to accept an
assunption of the | oan.

(6) For purposes of referral and nediation under RCW 61.24.163, a
person_nay be referred to nediation_ if_ the person_ has_ been_ awarded
title to_the_ property in_a_ proceeding_ for _ dissolution_ or_|egal
separation. The referring counselor or_attorney nust determ ne the
person's eligibility under this section_and indicate the grounds for
eligibility on the referral to nediation submtted to the departnent.
For the purposes of nediation under RCW61.24.163, the person nust be
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treated as a_"borrower." This subsection does not inpose an

affirmative duty on the beneficiary to accept an assunption of the
| oan.

Sec. 5. RCWG61.24.172 and 2012 ¢ 185 s 12 are each anended to read
as follows:

The foreclosure fairness account is created in the custody of the
state treasurer. Al receipts received under RCW 61.24.174 nust be
deposited into the account. Only the director of the departnent of
comerce or the director's designee nmay aut hori ze expenditures fromthe
account. Funding to agenci es and organi zati ons under this section nust
be provided by the departnent through an interagency agreenent or other
applicable contract instrunment. The account is subject to allotnent
procedures under chapter 43.88 RCW but an appropriation is not
requi red for expenditures. Expenditures fromthe account nust be used
as follows: (1) No |less than seventy-((stx)) one percent nust be used
for the purposes of providing housing counseling activities to benefit
borrowers, except that this anount may be | ess than seventy-((six)) one
percent only if necessary to neet the funding | evel specified for the
office of the attorney general under subsection (2) of this section and
the departnent under subsection (4) of this section; (2) up to siXx
percent, or six hundred fifty-five thousand dollars per biennium
whi chever anount is greater, to the office of the attorney general to
be used by the consuner protection division to enforce this chapter
(3) up to two percent to the office of civil legal aid to be used for
t he purpose of contracting with qualified |legal aid prograns for |egal
representation of honeowners in matters relating to foreclosure. Funds
provi ded under this subsection (3) nust be used to supplenent, not
suppl ant, other federal, state, and | ocal funds; (4) up to ((t+hirteen))
ei ght een percent, or ((#+—~ve—hundredninrety)) one mllion four hundred
t housand dollars per biennium whichever anmpbunt is greater, to the
departnment to be wused for inplenentation and operation of the
forecl osure fairness act; and (5) up to three percent to the departnent
of financial institutions to conduct honeowner prepurchase and
post purchase outreach and education prograns as defined in RCW
43. 320. 150.

The departnent shall enter into interagency agreenents to contract
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with the Wshington state housing finance conm ssion and
appropriate entities to i nplenent the forecl osure fairness act.

Passed by the House February 13, 2014.

Passed by the Senate March 7, 2014.

Approved by the Governor March 31, 2014.

Filed in Ofice of Secretary of State March 31, 2014.
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